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MARYLAND BAR EXAMINATION
BOARD’S WRITTEN TEST

February 21, 2017

EXTRACT FOR QUESTION 6
THIS EXTRACT IS TO BE USED FOR QUESTION 6 OF THE BOARD’S WRITTEN TEST.  
THIS EXTRACT CONTAINS SELECTED PROVISIONS OF THE MARYLAND RULES.
Note:  Asterisks (*   *   *) indicate places where material contained in the Maryland Rules has 
been omitted from this extract.

ANNOTATED CODE OF MARYLAND
COMMERCIAL LAW

*    *    *
TITLE 1.  GENERAL PROVISIONS

SUBTITLE 2.  GENERAL DEFINITIONS AND PRINCIPLES OF INTERPRETATION
*    *    *

§1-201. General definitions 
(a) In general. -- Unless the context otherwise requires, words or phrases defined in this section, or in 

the additional definitions contained in other titles of the Maryland Uniform Commercial Code that apply 
to particular titles or parts of titles of the Maryland Uniform Commercial Code, have the meanings stated.

(b) Defined terms. -- Subject to definitions contained in other articles of the Maryland Uniform 
Commercial Code that apply to particular titles or parts of titles of the Maryland Uniform Commercial 
Code:

*    *    *
(3)  "Agreement", as distinguished from "contract", means the bargain of the parties in fact, as 

found in their language or inferred from other circumstances, including course of performance, course 
of dealing, or usage of trade as provided in §1-303 of this title.

*    *    *
(9) "Buyer in ordinary course of business" means a person that buys goods in good faith, without 

knowledge that the sale violates the rights of another person in the goods, and in the ordinary course 
from a person, other than a pawnbroker, in the business of selling goods of that kind. A person buys 
goods in the ordinary course if the sale to the person comports with the usual or customary practices 
in the kind of business in which the seller is engaged or with the seller's own usual or customary 
practices. A person that sells oil, gas, or other minerals at the wellhead or minehead is a person in the 
business of selling goods of that kind. A buyer in ordinary course of business may buy for cash, by 
exchange of other property, or on secured or unsecured credit, and may acquire goods or documents 
of title under a preexisting contract for sale. Only a buyer that takes possession of the goods or has a 
right to recover the goods from the seller under Title 2 of this article may be a buyer in ordinary course 
of business. "Buyer in ordinary course of business" does not include a person that acquires goods in a 
transfer in bulk or as security for or in total or partial satisfaction of a money debt. 

*    *    *
(12) "Contract", as distinguished from "agreement", means the total legal obligation that results 

from the parties' agreement as determined by the Maryland Uniform Commercial Code as supplemented 
by any other applicable laws.

*    *    *



Page Two of Eight

(18) "Fungible goods" means
(i) Goods of which any unit, by nature or usage of trade, is the equivalent of any other like 

unit; or
(ii) Goods that by agreement are treated as equivalent.

*    *    *
(29)  "Purchase" means taking by sale, lease, discount, negotiation, mortgage, pledge, lien, 

security interest, issue or reissue, gift, or any other voluntary transaction creating an interest in 
property.

(30) "Purchaser" means a person that takes by purchase. 
*    *    *

(35) "Security interest" means an interest in personal property or fixtures that secures payment 
or performance of an obligation. "Security interest" includes any interest of a consignor and a 
buyer of accounts, chattel paper, a payment intangible, or a promissory note in a transaction that is 
subject to Title 9 of this article. "Security interest" does not include the special property interest of 
a buyer of goods on identification of those goods to a contract for sale under §2-401 of this article, 
but a buyer may also acquire a "security interest" by complying with Title 9 of this article. Except 
as otherwise provided in §2-505 of this article, the right of a seller or lessor of goods under Title 
2 or Title 2A of this article to retain or acquire possession of the goods is not a "security interest", 
but a seller or lessor may also acquire a "security interest" by complying with Title 9 of this article. 
The retention or reservation of title by a seller of goods notwithstanding shipment or delivery to 
the buyer under §2-401 of this article is limited in effect to a reservation of a "security interest". 
Whether a transaction in the form of a lease creates a "security interest" is determined pursuant to 
§1-203 of this subtitle.

*    *    *
§1-203. Lease distinguished from security interest

(a) Determined by facts of each case. -- Whether a transaction in the form of a lease creates a lease or 
security interest is determined by the facts of each case.

(b) When security interest created. -- A transaction in the form of a lease creates a security interest if 
the consideration that the lessee is to pay the lessor for the right to possession and use of the goods is an 
obligation for the term of the lease and is not subject to termination by the lessee; and

(1) The original term of the lease is equal to or greater than the remaining economic life of the 
goods;

(2) The lessee is bound to renew the lease for the remaining economic life of the goods or is bound 
to become the owner of the goods;

(3) The lessee has an option to renew the lease for the remaining economic life of the goods for 
no additional consideration or for nominal additional consideration upon compliance with the lease 
agreement; or

(4) The lessee has an option to become the owner of the goods for no additional consideration or 
for nominal additional consideration upon compliance with the lease agreement.
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(c) When security interest not created. -- A transaction in the form of a lease does not create a security 
interest merely because:

(1) The present value of the consideration the lessee is obligated to pay the lessor for the right to 
possession and use of the goods is substantially equal to or is greater than the fair market value of the 
goods at the time the lease is entered into;

(2) The lessee assumes risk of loss of the goods;
(3)  The lessee agrees to pay, with respect to the goods, taxes, insurance, filing, recording, or 

registration fees, or service or maintenance costs;
(4) The lessee has an option to renew the lease or to become the owner of the goods;
(5) The lessee has an option to renew the lease for a fixed rent that is equal to or greater than the 

reasonably predictable fair market rent for the use of the goods for the term of the renewal at the time 
the option is to be performed; or

(6) The lessee has an option to become the owner of the goods for a fixed price that is equal to or 
greater than the reasonably predictable fair market value of the goods at the time the option is to be 
performed.
(d) Nominal consideration. -- Additional consideration is nominal if it is less than the lessee's reasonably 

predictable cost of performing under the lease agreement if the option is not exercised. Additional 
consideration is not nominal if:

(1) When the option to renew the lease is granted to the lessee, the rent is stated to be the fair 
market rent for the use of the goods for the term of the renewal determined at the time the option is to 
be performed; or

(2) When the option to become the owner of the goods is granted to the lessee, the price is stated 
to be the fair market value of the goods determined at the time the option is to be performed.
(e) "Remaining economic life of goods" and "reasonably predictable" fair market rent, value, etc. -- 

The "remaining economic life of the goods" and "reasonably predictable" fair market rent, fair market 
value, or cost of performing under the lease agreement must be determined with reference to the facts and 
circumstances at the time the transaction is entered into.

*    *    *
§2A-103. Definitions and index of definitions 

(1) In this title unless the context otherwise requires:
(a) "Buyer in ordinary course of business" means a person who in good faith and without knowledge 

that the sale to him is in violation of the ownership rights or security interest or leasehold interest of 
a third party in the goods buys in ordinary course from a person in the business of selling goods 
of that kind but does not include a pawnbroker. "Buying" may be for cash or by exchange of other 
property or on secured or unsecured credit and includes acquiring goods or documents of title under 
a preexisting contract for sale but does not include a transfer in bulk or as security for or in total or 
partial satisfaction of a money debt.

(b) "Cancellation" occurs when either party puts an end to the lease contract for default by the 
other party.

(c) "Commercial unit" means such a unit of goods as by commercial usage is a single whole for 
purposes of lease and division of which materially impairs its character or value on the market or in 
use. A commercial unit may be a single article, as a machine, or a set of articles, as a suite of furniture 
or a line of machinery, or a quantity, as a gross or carload, or any other unit treated in use or in the 
relevant market as a single whole.
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(d) "Conforming" goods or performance under a lease contract means goods or performance that 
are in accordance with the obligations under the lease contract.

(e)  "Consumer lease" means a lease that a lessor regularly engaged in the business of leasing 
or selling makes to a lessee who is an individual and takes under the lease primarily for a personal, 
family, or household purpose.

(f) "Fault" means wrongful act, omission, breach, or default.
(g) "Finance lease" means a lease with respect to which:

(i) The lessor does not select, manufacture, or supply the goods;
(ii) The lessor acquires the goods or the right to possession and use of the goods in connection 

with the lease; and
(iii) One of the following occurs:

(A) The lessee receives a copy of the contract by which the lessor acquired the goods or the 
right to possession and use of the goods before signing the lease contract;

(B) The lessee's approval of the contract by which the lessor acquired the goods or the right 
to possession and use of the goods is a condition to effectiveness of the lease contract;

(C) The lessee, before signing the lease contract, receives an accurate and complete statement 
designating the promises and warranties, and any disclaimers of warranties, limitations or 
modifications of remedies, or liquidated damages, including those of a third party, such as 
the manufacturer of the goods, provided to the lessor by the person supplying the goods in 
connection with or as part of the contract by which the lessor acquired the goods or the right to 
possession and use of the goods; or

(D) If the lease is not a consumer lease, the lessor, before the lessee signs the lease contract, 
informs the lessee in writing (a) of the identity of the person supplying the goods to the lessor, 
unless the lessee has selected that person and directed the lessor to acquire the goods or the 
right to possession and use of the goods from that person, (b) that the lessee is entitled under 
this title to the promises and warranties, including those of any third party, provided to the 
lessor by the person supplying the goods in connection with or as part of the contract by which 
the lessor acquired the goods or the right to possession and use of the goods, and (c) that the 
lessee may communicate with the person supplying the goods to the lessor and receive an 
accurate and complete statement of those promises and warranties, including any disclaimers 
and limitations of them or of remedies.

(h) "Goods" means all things that are movable at the time of identification to the lease contract, or 
are fixtures (§2A-309), but the term does not include money, documents, instruments, accounts, chattel 
paper, general intangibles, or minerals or the like, including oil and gas, before extraction. The term 
also includes the unborn young of animals.

(i) "Installment lease contract" means a lease contract that authorizes or requires the delivery of 
goods in separate lots to be separately accepted, even though the lease contract contains a clause "each 
delivery is a separate lease" or its equivalent.

(j) "Lease" means a transfer of the right to possession and use of goods for a term in return for 
consideration, but a sale, including a sale on approval or a sale or return, or retention or creation of 
a security interest is not a lease. Unless the context clearly indicates otherwise, the term includes a 
sublease.
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(k) "Lease agreement" means the bargain, with respect to the lease, of the lessor and the lessee in 
fact as found in their language or by implication from other circumstances including course of dealing 
or usage of trade or course of performance as provided in this title. Unless the context clearly indicates 
otherwise, the term includes a sublease agreement.

(l) "Lease contract" means the total legal obligation that results from the lease agreement as affected 
by this title and any other applicable rules of law. Unless the context clearly indicates otherwise, the 
term includes a sublease contract.

(m) "Leasehold interest" means the interest of the lessor or the lessee under a lease contract.
(n) "Lessee" means a person who acquires the right to possession and use of goods under a lease. 

Unless the context clearly indicates otherwise, the term includes a sublessee.
(o) "Lessee in ordinary course of business" means a person who in good faith and without knowledge 

that the lease to him is in violation of the ownership rights or security interest or leasehold interest of 
a third party in the goods leases in ordinary course from a person in the business of selling or leasing 
goods of that kind but does not include a pawnbroker. "Leasing" may be for cash or by exchange of 
other property or on secured or unsecured credit and includes acquiring goods or documents of title 
under a preexisting lease contract but does not include a transfer in bulk or as security for or in total or 
partial satisfaction of a money debt.

(p) "Lessor" means a person who transfers the right to possession and use of goods under a lease. 
Unless the context clearly indicates otherwise, the term includes a sublessor.

(q) "Lessor's residual interest" means the lessor's interest in the goods after expiration, termination, 
or cancellation of the lease contract.

(r) "Lien" means a charge against or interest in goods to secure payment of a debt or performance 
of an obligation, but the term does not include a security interest.

(s) "Lot" means a parcel or a single article that is the subject matter of a separate lease or delivery, 
whether or not it is sufficient to perform the lease contract.

(t) "Merchant lessee" means a lessee that is a merchant with respect to goods of the kind subject 
to the lease.

(u) "Present value" means the amount as of a date certain of one or more sums payable in the 
future, discounted to the date certain. The discount is determined by the interest rate specified by 
the parties if the rate was not manifestly unreasonable at the time the transaction was entered into; 
otherwise, the discount is determined by a commercially reasonable rate that takes into account the 
facts and circumstances of each case at the time the transaction was entered into.

(v) "Purchase" includes taking by sale, lease, mortgage, security interest, pledge, gift, or any other 
voluntary transaction creating an interest in goods.

(w) "Sublease" means a lease of goods the right to possession and use of which was acquired by 
the lessor as a lessee under an existing lease.

(x)  "Supplier" means a person from whom a lessor buys or leases goods to be leased under a 
finance lease.

(y) "Supply contract" means a contract under which a lessor buys or leases goods to be leased.
(z) "Termination" occurs when either party pursuant to a power created by agreement or law puts 

an end to the lease contract otherwise than for default.
*    *    *
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§ 2A-407. Irrevocable promises: Finance leases 
(1) In the case of a finance lease that is not a consumer lease the lessee's promises under the lease 

contract become irrevocable and independent upon the lessee's acceptance of the goods.
(2) A promise that has become irrevocable and independent under subsection (1):

(a)  Is effective and enforceable between the parties and by or against third parties including 
assignees of the parties; and

(b) Is not subject to cancellation, termination, modification, repudiation, excuse, or substitution 
without the consent of the party to whom the promise runs.
(3) This section does not affect the validity under any other law of a covenant in any lease contract 

making the lessee's promises irrevocable and independent upon the lessee's acceptance of the goods.

(END OF EXTRACT)
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